METHODS OF FOREST LAW-MAKING
Thomas Lundmark* I. INTRODUCTION Natural forestland is a precious and unique resource within the United States. Forestland provides timber for construction and paper, a habitat for wildlife, and recreation areas and aesthetic value for visitors. Each of these uses is in potential conflict with the other, as well as with other uses such as conversion of forestland to farmland. These potential conflicts are further complicated when one considers that a large portion of forestland in the United States is privately owned and not subject to uniform federal control.
In recognition of the value of private forestland, many states use various methods to control the use of this resource. This Article analyzes the various state legal instruments of environmental management that directly influence forested property in private ownership. These instruments, or "methods," are (1) the prescription or regulation of forest practices by statutory and common law constructs; (2) the furnishing of incentives to encourage desirable behavior and the assessment of charges to discourage undesirable behavior; and (3) the encouragement of voluntary measures that promote land-management practices preferred by the pUblic. 1 Section II reviews the development, goals, and methods of private forestland management. Section III surveys the primary methods of state environmental management of private forestland. Examples from the various state legislative schemes that utilize the methods are provided for illustrative purposes.
II. A BRIEF OVERVIEW OF PRIVATE FORESTLAND MANAGEMENT
A significant portion of United States forestland is privately owned. Therefore, any attempt by state governments to protect forestland resources must include the regulation of private lands. The many conflicting uses for forestland, however, make uniform control unlikely. Hence, the goals for forestland preservation and use to which a state aspires often determine the type of control.
A. Forestland in the United States
Of the 3,787,425 square miles (937,261,000 hectares) ofland that comprise the United States,2 approximately twenty-eight percent (1,134,749 square miles, or 265,188,000 hectares) are classified as forest and woodland. 3 In other words, there is approximately one hectare of forested property for each of the 250 million inhabitants of the United States.
The United States possesses about 483 million acres (196 million hectares) of commercial timberland. 4 Commercial timberland constitutes sixty-six percent of the country's acreage classified as forest and woodland. 5 Seventy-two percent of the commercial timberland in the United States is in private ownership.6 Privately owned timberland produces about seventy-nine percent of the timber produced in the United States. 7 Ownership of private commercial timberland can be categorized into three general groups: agriculture, wood industry, and other private owners. These three ownership groups are quite disparate in their interests and practices. The burden of regulatory compliance often differs depending on the size and purpose for which the timberland is held. 8 WO-l, 1982) . 4 Commercial timberland is usually defined as forestland that can produce, or is capable of producing, continuous crops of industrial wood, which is further defined as 20 cubic feet or more per acre per year. UNITED STATES BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES 679 at table 1150 (1993) .
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S For example, farmers whose forest primarily serves as shelter belt are unlikely to possess
The two predominant legal methods of private forest management are regulation and incentives. Beyond the use of regulatory and incentive schemes, the remaining methods of private forest management, the imposition of charges and the use of voluntary cooperation,16 find little application in current legislation devoted to the management of private forestland.
Private forestland management seeks to accomplish several goals. One critical goal is the promotion of forest regeneration for sustained timber production. To ensure that regeneration will take place after timber harvesting, several states have enacted legislation that employs the methods of regulation and incentives. 17 This legislation, when considered together, reveals a disintegrated national strategy of furthering sustained timber production. The accomplishment of the goal of sustained timber production could be enhanced by offering additional progressive tax incentives to landowners who use longer rotation cycles. 18
Another goal of private forestland management is to protect forestland resources, wildlife habitat, and soil and water quality. For example, the Z'Berg-Nejedly Forest Practice Act of California contains a legislative finding that "the timberlands of the state furnish high-quality timber, recreational opportunities, and aesthetic enjoyment while providing watershed protection and maintaining fisheries and wildlife."25 In the statute's statement of intent, however, non-timber-producing purposes are relegated to a secondary role:
It is the intent of the Legislature to create and maintain an effective and comprehensive system of regulation and use of all timberlands so as to assure that:
(a) Where feasible, the productivity of timberlands is restored, enhanced, and maintained.
(b) The goal of maximum sustained production of high-quality timber products is achieved while giving consideration to values relating to recreation, watershed, wildlife, range and forage, fisheries, regional economic vitality, employment, and aesthetic enjoyment. 26 Similarly, the Washington Forest Practices Act treats aesthetics with ambivalence. The statute's legislative findings provide as follows:
The legislature hereby finds and declares that the forest land resources are among the most valuable of all resources in the state; that a viable forest products industry is of prime importance to the state's economy; that it is in the public interest for public and private commercial forest lands to be managed consistent with sound policies of natural resource protection; that coincident with maintenance of a viable forest products industry, it is important to afford protection to forest soils, fisheries, wildlife, water quantity and quality, air quality, recreation, and scenic beautyP
The statute continues in the same section to state the purposes and policies of the legislation. 28 The statutory definition of "public resources," however, negates an expansive reading of the term to include scenic beauty. "Public resources" is defined for purposes of the legislation as "water, fish and wildlife, and in addition ... capital improvements of the state or its political subdivisions."3o Furthermore, it is the Act's purposes and policies-which do not mention scenic beauty31-and not the findings and declarations-which contain the sole mention of scenic beauty32-that are to be achieved via promulgation and enforcement of regulations. 33 An examination of the regulations further demonstrates that aesthetics currently is not a practical goal of the Washington Forest Practices Act, as aesthetics is nowhere mentioned in the regulations. 34 Lastly, the Oregon Forest Practices Act 35 provides as follows:
Forests make a vital contribution to Oregon by providing jobs, products, tax base and other social and economic benefits, by helping to maintain forest tree species, soil, air and water resources and by providing a habitat for wildlife and aquatic life. Therefore, it is declared to be the public policy of 40 In sum, state private forestland management legislation attempts to achieve a variety of goals, from the maintenance of the economic viability of forestland to the preservation of environmental resources. Although aesthetic and recreational values do find mention in private forestland management legislation, neither receives much actual protection. The recognition of such values, however, is a positive development and may influence private forestland management legislation in the future. In any case, which goal the state chooses strongly influences the type of control that it will use in managing private forestland within its borders.
C. The Development of Private Forestland Management Legis lation
Before the recognition of the public value of forestland, private common law actions, such as nuisance, were the only methods used to control the use of private forestland. As awareness of forestland value increased, however, state legislatures enacted statutes to accomplish a variety of goals with respect to forestland. In addition, as statutory control became politically disfavored, other methods, such as incentives and voluntary management, emerged as mechanisms to control private forestland.
Historically, the enforcement of individual rights by adjoining property owners-who are those most immediately affected-was the legal technique most important to the protection of the environmenty Owners and occupiers of property affected by unacceptable or unreasonable activities on other property could-and still can-sue for an injunction and damages, basing their claims for relief on such common law actions as trespass and nuisance. 42 If a larger group of people was affected, an action could be brought by a public prosecutor as a "public" nuisance action. 43 This form of action served the same protective policies as direct regulation. Under direct regulation, however, the legislature, as opposed to an individual or a group, has assumed the role of defining what activities are unacceptable or unreasonable.
With the emergence of statutory law, legislative methods have relegated common law actions to a secondary role in the management of private forestland. For example, direct state regulation has gained preeminence over individual and group common law actions such that, currently, actions brought by public agencies at the local, state, and federal levels to enforce zoning and other regulatory measures are far more common than actions by aggrieved individuals. 44 Even existing common law actions often rely on statutes and regulations in order to determine current norms and standards. 45 Furthermore, legislation complements the common law of nuisance by declaring that certain regulatory and statutory violations constitute nuisances. 46 Apart from early Colonial ordinances to protect and conserve lumber for the English ship-building industry and other legislation that had only a minor impact upon forest practices,47 the first major development of forestry laws in the United States occurred between 1937 and 1955. Between these years, sixteen states adopted laws of the so-called "seed-tree" variety.48 These laws, a form of direct regulation, 42 generally required that a specified number of seed-trees be left on a site after harvest to achieve a minimum level of reforestation. 49 Early seed-tree laws constituted the first generation of private forestry legislation. 50 The enactment of this legislation was prompted by two widespread fears. The first fear was the public's fear of timber famine, which was forecast to threaten the United States and the worldY The second fear was the fear of the timber products industry of regulation by Congress. 52 The federal government was seen as politically less responsive to the interests of the industry than state and local governments. 53 As a result of these two fears, individual states began to create and develop their own methods of private forestland management through legislation.
The first modern legislation governing private forestland practices was enacted during the early 1970s. All of these recent laws, except three, are the product of legislative actions in the western United States-specifically, in Oregon (1971) From these first and second generation laws emerged much of the contemporary private forestland management legislation.
III. PRIVATE FORESTLAND MANAGEMENT METHODS
From the limited scope of common law nuisance actions and early seed-tree laws, three methods of private forestland control emerged: regulations, incentives, and voluntary management. A state legislature's choice of method is strongly dependent on its goals for private forestland and the urgency the legislature believes is necessary. Additionally, the political climate also influences a legislature's choice.
A. Regulations
State regulation is perhaps the most widely used method of private forestland control. These regulations attempt to specify the uses a private landowner may make of the forestland without violating constitutional restrictions against the taking of private property without just compensation. The regulations are in no way uniform among the states, however, because the conflicting and competing goals vary from state to state. As such, the regulations of an individual state must be examined to determine how and to what end they are used. Adding to the complication is the fact that the regulatory agency structure in each state is often different.
States that possess the largest amount of private forestland have enacted comprehensive regulatory schemes to protect and preserve forested property in private ownership. Most of these states provide for criminal penalties for noncompliance. 58 In practice, however, state inspectors often use nonconfrontational methods to secure compliance. 59 Usually, state inspectors will attempt to convince private landowners that proper forestland management is in the landowners' best interests. 6o Indeed, the regulations of one state, Washington, specifically provide that it is state policy to encourage informal, practical, and result-oriented resolution of alleged violations rather than to prosecute offenders. 61 58 In Massachusetts, Connecticut and Nevada, in contrast, forest practice regulations are promulgated and enforced by the same agency. In Massachusetts, forest practice regulations are promulgated and enforced by the Director of the Division of Forests and Parks, with the consent of the Director of the Department of Environmental Manage-ment. 73 In Connecticut, the commissioner of environmental protection is to adopt and enforce regulations. 74 In Nevada, the Forestry Fire Warden promulgates and enforces forest practice regulations. 75 Many owners of agricultural and forested property have felt financial pressure to deforest their property and to devote the property to another use. 76 Several states possess legislative schemes that can deny these landowners the right to convert their property to a more profitable use. 77 Such laws are generally not considered to be expropriations of property that require compensation, as long as the existing forestry use is profitable. 78 State regulation of private forestland takes various forms. Stat. 365 (1978) . Under the 1978 Act, subsidies for reforestation and afforestation were extended to smaller landowners, generally to those owning no more than 1,000 acres. ld.; ADAMS, supra, at 168. The 1978 Act also authorized reimbursement of up to 75% of a landowner's costs for "afforestation of suitable open lands, reforestation of cutover or other unstocked or understocked forest lands, timber stand improvement practices, including thinning, prescribed burning, and other silvicultural treatments, and for resources management and protection" in accordance with an approved forest management plan. 92 Stat. 365; ADAMS, supra, at 168. In practice, administrative action has reduced federal Under almost all of these regulations, the variety of tree to be regenerated is left to the discretion of the landowner. Exceptions are found in California and Maryland. The tree species to be regenerated is specified in the Southern Forest District of California. 80 Regeneration of the harvested tree species is encouraged, but not required, in Maryland. 81
Clearcutting is also a target of state regulation. Public discussions of forest practices in the United States often focus on the practice of clearcutting. 82 Most of these discussions concern clearcutting on public-especially federal-property, where old-growth forests still exist. 83 parian areas is a prohibition against leaving slash in streams. 90 Another general regulatory measure is a requirement that loggers leave a portion of vegetation intact along streams.91 Concern for soil protection is reflected, for example, in enactments that regulate the number and placement of roads, and in provisions that require that roads passing over streams be fitted properly with culverts. 92 Landscape values occasionally are accorded priority in legislation that regulates forestry near highly populated areas. One such example is found in the densely populated Marin County Recreation Corridor, which is located north of the San Francisco Bridge in California. In this area, according to a state regulation, special restrictions apply to any logging operation that is visible from any public road, public trail, or residence located within one-quarter mile of the operation. 93 According to the regulation, all trees to be cut must be individually selected to minimize adverse visual effects, and vegetation must be left uncut if necessary to screen exposed soil from view. 94 Occasionally, one finds legislation, such as in New Hampshire, that requires that no more than fifty percent of trees within 150 feet of any public highway be cut or otherwise felled. 95 In Massachusetts, both the existing regulation and a proposed revision specifically state that buffer strips intended "to improve the visual quality of the landscape" be located along the edges of publicly maintained roads. 96 has been found, under such circumstances private landowners might be entitled to compensation for an expropriation of private property.98 Unlike other states that regulate private forestland through direct regulation, Maine primarily employs a system of classification of forestland as its primary regulatory method. 99 According to Maine's land use regulation law, all land outside of city boundaries is divided into one of three districts: development, protection, or management. IOO In all, there are approximately ten million acres in these classifications, ninety-five percent of which is forested. 101 Of this total area, two percent is classified for development, twenty percent is classified for protection, and seventy percent is classified for management. 102 In the management district, forestry may not be limited in any way.103 In the other two districts, logging may be restricted, but may not be totally forbidden. I04 Regulations, as a method of state management of private forestland, are widespread but certainly not uniform. Conflicting goals, differing agency structures, and changing political climates make the use of regulations difficult. Nevertheless, regulations remain a legitimate method of managing private forestland resources because public welfare is often the primary goal.
B. Incentives and Disincentives
One effective device to steer private activity is to provide financial incentives. Creating tax incentives for afforestation is a common method 98 Stat. 360 (1969) . Pursuant to the United States Constitution, Congress had to ratify the compact before the compact took effect. See U.S. CONST. art. I, § 10. According to the legislation implementing the compact, the Tahoe Regional Planning Agency was responsible for the planning and oversight of the use and preservation of the Lake Tahoe basin and its environs. CAL. GOV. CODE § § 66,800--67,132 (West 1993); NEV. REV. STAT. ANN. § § 277.190-.200 (Michie 1995). The Tahoe Regional Planning Agency's area was divided into various districts. TAHOE REGIONAL PLAN-NING AGENCY TIMBER HARVESTING ORDINANCE § 9.00(1) (1973). In the general forest district, for example, a permit had to be obtained for the removal of forest products of any kind for commercial purposes. Id. § 9.00(1). [Vol. 22:783 of promoting the expansion and continuation of forestland areas in the United States. The traditional purposes for these subsidies are to promote production of timber and to protect against erosion, especially wind erosion,105 as was experienced during the 1930s.10 6 In more recent times, the preservation of forestland for recreational uses has become a stated purpose of tax incentive legislation. In natural resources law, legislatures have tended to shy away from direct regulation. 107 Many state legislatures have turned, if at all, to the use of incentives. Incentives are politically more palatable than direct regulation because of people's natural tendency to respond more cooperatively to government inducement than to government force. Incentives are also often more readily enforceable, and therefore more efficient, than direct regulation. !Os
For two reasons, incentives have predominantly taken the form of tax breaks. First, tax incentives as a method of natural resource management employ a system-taxation-that is already in place. Second, tax incentives offer the government the advantage that those persons affected by the legislation come to the government with their petitions and requests, rather than the government having to seek out violators, which is the usual scenario under direct regulation. This second advantage can result in lower enforcement costs to regulatory agencies.
The Tahoe Regional Planning Agency has since abandoned its classification scheme in favor of general standards. See TAHOE REGIONAL PLANNING AGENCY REGULATORY ORDINANCES ch. 71. According to these newer provisions, no permit from the Tahoe Regional Planning Agency is generally required to remove up to 100 trees annually within a project area. Id. § 4.3.A(6). Clearcutting of up to five acres, termed "patch cutting" in the regulations, is allowed only when necessary for regeneration harvest or early successional stage management. 107 See ADAMS supra note 77, at 472 n.90 (noting that Congress's first attempt at modern environmental regulation was NEPA, which vaguely directed federal agencies to consider environmental impacts as opposed to attempting to regulate how the nation's resources should be managed).
108 For a general discussion of the advantages of using tax incentives as an environmental regulatory tool, see Approximately forty states possess laws that reduce property taxes for forested property.I09 These tax breaks, called forest cropland laws, were enacted when public support for direct regulation was low. llo The legislative purposes behind forest cropland laws include soil protection and the stimulation of wood production. lll Forest cropland laws are intended to counteract, to a certain extent, the economic pressure on private landowners to harvest their forest too early, or not to invest in forestry at all. 1l2
Wisconsin's use of tax incentives is illustrative of legislative incentives as a means of private forestland management. In 1927, the Wisconsin legislature enacted the Forest Crop Law, which provided tax incentives to private landowners. 1l3 The legislative goal of the law was to sustain and preserve forests. 1l4
In 1971, the Wisconsin legislature amended the Forest Crop Law. 1l5 As a result of the amendments, land entitled to protection under the Forest Crop Law had to be made accessible to the public for hunting and fishing.n s By 1985, when this program ended, 1.51 million acres had been enrolled. 1l7 This constitutes approximately seven percent of the approximately nine million acres of forests in private ownership in Wisconsin. 1l8
In 1985, the Wisconsin legislature again amended the Forest Crop Law and renamed the legislation the Managed Forest Land Law. 1l9 Under the Managed Forest Land Law, private landowners may deny public access to up to eighty acres of their forest.12o The rest of the forest, however, must be open to hunting and fishing, which is restricted to particular seasons during the year, and to other public recreation, which is seasonal only in intensity.12l Currently, 113, 868 acres of private forestland are enrolled under this law. 122 Of this acreage, fifty-seven percent-or 64,656 acres-is open to the public. 123 Wisconsin is not the only state that uses tax incentives as a means of private forestland management. To provide a favorable climate for long-term investment in forest resources, the California Timberland Productivity Actl24 allows for the classification of timberland as "timberland production zone."125 Once classified, the land is restricted for ten years to the growing and harvesting of timber and compatible uses l26 including hunting and fishing.127 In return for surrendering the speculative value of converting the property to another use, the private landowner enjoys reduced property taxation. l28 If during the ten-year period the landowner applies to reclassify the land to a use other than timber growing, the landowner must pay back taxes at a higher rate l29 and must obtain a permit. 130 The permit may only be granted if a conversion is in the public interest; the permit may be made subject to conditions. 131 The final decision to accept or deny the reclassification application lies with the California Department of Forestry. 132 Ohio allows areas to be classified as nature preserves in order to promote business in the areas or to protect the areas' natural and aesthetic characteristics from destruction. 133 Private landowners who wish to include their land in this legislative scheme must agree not to develop the land and must also agree to manage the land according to restrictions sufficient to protect the land from destruction or im- Under accelerated amortization, taxpayers may deduct up to $10,000 in reforestation and afforestation expenses by spreading the expenses over a seven-year period. [d. § 49(b)(3). Alternatively, the taxpayer can elect to take a 10% investment tax credit of up to $10,000 for expenses in anyone year, reducing the taxpayer's taxes by the amount of the credit. The federal tax code also provides favorable tax treatment for the proceeds of the sale of timber. Profits realized from the sale of trees are subject to capital-gains treatment. I.R.C. § Tennessee is illustrative of the states that maintain a registry of natural areas containing land in private ownership which landowners may voluntarily join. The Tennessee Natural Areas Preservation Act of 1971 152 contemplates public recognition of natural areas as a means of encouraging the protection of natural areas. l53 Under this law, the Department of Conservation maintains a registry of land belonging to landowners who have agreed to retain the land in its natural condition according to department regulations. l54
The Tennessee law expressly allows landowners to publicize the fact of regulation to enhance the recreational value of the land in the eyes of the public. 155 Landowners are not given any incentive other than the registry of their land in the system. If landowners fail to maintain their land according to the requirements of the law, the only penalty is removal of the land from the registry. 156 Other examples of the voluntary private forestland management method include programs to protect natural areas/ 57 to recycle material/ 58 and to encourage more environmentally sensitive logging prac- 160 Effective voluntary programs share certain common elements: people are convinced that programs are worthwhile; compliance is widespread among similarly situated people; and the programs are comparatively easy to comply with. Although not a primary method of private forestland management, voluntary compliance schemes may become more important in the future, as the public's desire to protect and to preserve the environment increases.
IV. CONCLUSION Methods of environmental management directed at private forestland exist in nearly every state. Such methods are far from uniform. Nevertheless, certain common principles can be discerned.
Several states possess legislation that directly affects private forested property through regulation. Older forms of direct regulation seek to ensure that property is reforested after logging. In recent years, states have enacted legislation that expands the legislative purposes to include wildlife protection, stream protection, soil protection, promotion of recreation, and, occasionally, promotion of aesthetics.
In addition to direct regulation, the legislation of numerous states provides for financial incentives. The usual financial incentive is reduced property taxation, generally providing that forested property be taxed for its value as a forest, rather than for another speculative value. Occasionally, tax incentives are offered for other purposes, such as entry of property into a registry of natural areas. In addition to incentives, the use of disincentives, although relatively undeveloped, may be useful in the future.
Finally, legislative schemes sometimes emphasize voluntary measures. These measures range from voluntary timber harvesting guidelines to voluntary entry of property into a registry of natural areas. In the latter case, private landowners may receive business or tax advantages by having the property included in the registry.
In the future, given the increased public desire to preserve forestland for recreational and aesthetic purposes, it can be expected that legislators and regulators will focus greater attention upon these values in private forestland management schemes. Because of the costs involved in protecting these values, and because of constitutional restraints, it is likely that tax breaks and other forms of incentives rather than direct regulation will be used more often. Although currently not utilized as often as regulations and incentives, disincentives and voluntary measures also provide states with useful methods of private forestland management.
